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U.S. Overseas Contingency Operation funding in the Philippines
INTRODUCTION

Currently, the United States, under the auspices of Operation Pacific EaglePhilippines, has deployed 250 U.S. military personnel to the Philippines to provide training,
advice, intelligence, surveillance, and reconnaissance support to the Armed Forces of the
Philippines (AFP).1 According to the U.S. Department of Defense (DoD), Operation Pacific
Eagle “supports the Philippine government and military in their efforts to isolate, degrade,
and defeat ISIS affiliates and other terrorist organizations in the Philippines.”2
The Trump administration designated Operation Pacific Eagle as an Overseas
Contingency Operation (OCO) in September 2017.3 Additionally, although federal budget
regulations did not include the Philippines as an eligible location for OCO funding, the Office
of Management and Budget granted a waiver to these rules for the DoD’s 2019 budget
request.4 Officials from the DoD have stated that decision to designate Operation Pacific
Eagle as an OCO “has neither resulted in an increased U.S. military presence nor
significantly altered” the way in which U.S. forces already operate in the Philippines.5
Rather, they state that the designation affords the command “enhanced financial and
personnel flexibility.”6
Previously, DoD support for counterterrorism in the Philippines came under the
auspices of Operation Enduring Freedom-Philippines.7 The DoD ended that operation in
2015 but maintained approximately 200 personnel to continue to train, advise, and assist the
AFP and to monitor the region for terrorist resurgence.8

1

Lead Inspector General Report to the U.S. Congress, Overseas Contingency Operations: Operation
Inherent Resolve, Operation Pacific-Eagle Philippines, at 13, 103 (Apr. 1 – June 30, 2018), at
https://media.defense.gov/2018/Aug/06/2001950941/-1/1/1/FY2018_LIG_OCO_OIR3_JUN2018_508.PDF (last accessed Aug. 28, 2018) [hereinafter June
2018 Lead IG Report to the U.S. Congress].
2
Id. at 102.
3
Id.
4
Id. at 107.
5
Id. at 103.
6
Id. at 106.
7
Lead Inspector General Report to the U.S. Congress, Overseas Contingency Operations: Operation
Inherent Resolve, Operation Pacific-Eagle Philippines, at 92 (Jan. 1 – Mar. 31, 2018), at
https://oig.usaid.gov/sites/default/files/other-reports/quarterly_oir_032018.pdf (last accessed Sept. 4,
2018) [hereinafter March 2018 Lead IG Report to the U.S. Congress].
8
Id.
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The Pacific Northwest Chapter of the International Committee for Human Rights in
the Philippines (ICHRP) seeks to end U.S. military aid to the AFP. Toward that end, they
seek to better understand the legal and budgetary significance of the OCO designation.
Additionally, they seek a source for reliable, current information on U.S. military spending in
the Philippines. Specifically, they seek to know:
1) What is an Overseas Contingency Operation?
2) Who is responsible for the OCO designation?
3) Why was the Philippines not eligible for OCO funding and how did it receive a
waiver?
4) Can the OCO designation be linked to human rights violations in other contexts
besides the Philippines?
5) Can the ICHRP use public information laws to request regular updates or
thorough reports on U.S. military aid to the Philippines?
These questions are addressed in detail below.
ANALYSIS
1. The OCO designation exempts spending from statutory limits that apply to the
DoD’s regular or “base” budget.
The OCO designation evolved out of an “emergency” defense spending option.
Before February 2009, U.S. military operations in response to the September 11 attacks were
collectively referred to as the “Global War on Terror,” and were eligible for funds designated
as emergency spending.9 The Obama administration first coined the OCO designation in
2009 in a memo discussing the military operations in Iraq and Afghanistan.10
The OCO designation first appeared in budgetary law in the Budget Control Act of
2011,11 which imposes government-wide discretionary spending limits.12 Before the Budget
Control Act, existing legislation excluded only “emergency” requirements from discretionary
spending limits.13 The Budget Control Act of 2011, however, added the designation
“Overseas Contingency Operation/Global War on Terror” to the existing emergency
exemption, thereby providing Congress and the President with an alternate way to exclude
military funding from the spending limits. Critics of the OCO designation have called it a
“slush fund.”14

9

United States Government Accountability Office, “Overseas Contingency Operations,” at 6, (Jan.
2017) at: https://www.gao.gov/assets/690/682158.pdf (last accessed Aug. 30, 2018) [hereinafter GAO
Report].
10
Tom Leonard, “‘War on terror’ rebranded as ‘overseas contingency operation,’” THE TELEGRAPH,
(Mar. 25, 2009) at: https://www.telegraph.co.uk/news/worldnews/northamerica/usa/5050429/War-onterror-rebranded-as-overseas-contingency-operation.html (last accessed Sept. 4, 2018).
11
GAO Report, supra note 9, at 6.
12
Id. at 5.
13
Id. at 6.
14
Bryan Bender & Jeremy Herb, “War budget might be permanent 'slush fund',” POLITICO, Mar. 24,
2015, at: https://www.politico.com/story/2015/03/war-budget-might-be-permanent-slush-fund116367 (last accessed Aug. 30, 2018).
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In 2012, Congress began to apply the OCO designation to funding for foreign affairs
agencies, including the State Department.15 The State Department budget request for the
2019 fiscal year includes $30 million in OCO funding to support Foreign Military Financing
for the Philippines.16 The Foreign Military Financing program provides grants and loans to
help countries purchase weapons, defense equipment and training produced in the United
States.17 It is an additional source of U.S. military funding to the Philippines, separate from
the DoD funding for Operation Pacific Eagle-Philippines. Thus, this is another area that
ICHRP may want to research further.
2. The DoD’s annual budget request initially applies the OCO designation, which
Congress and the President must approve.
Federal law defines a “contingency operation” as any Secretary of Defensedesignated military operation “in which members of the armed forces are or may become
involved in military actions, operations, or hostilities against an enemy of the United States
or against an opposing military force.”18 In 2010, the White House Office of Management
and Budget, in collaboration with the DoD, issued revised criteria to assist in determining
whether funding properly belongs in the defense base budget or in its budget for OCO. 19 At
that time, combat or direct combat support in the Philippines was included as eligible for
OCO funds, provided it met the other OCO criteria.20
Additionally, both Congress and the President have a role in determining how much
OCO spending is provided each fiscal year to the DoD. Congress must designate OCO
spending when it approves budget requests.21 The President must then separately designate
such spending after Congressional enactment to make the funds available for expenditure. 22
3. The Office of Management and Budget granted a waiver to allow the DoD to
request OCO funding for Operation Pacific Eagle.
As noted above, the Trump administration designated Operation Pacific Eagle as an
OCO in September 2017. It stated that it made the designation “in response to a Philippine
government request for more support to fight extremist groups.”23
Although the current OCO criteria include the Philippines in the list of geographic
areas where OCO funds may be used, after the prior counterterrorism operation there ended
in 2015, the DoD and the Office of Management and Budget took the joint position that it
15

GAO Report, supra note 9, at 6.
March 2018 Lead IG Report to the U.S. Congress, supra, note 7, at 95.
17
U.S. Department of State, Foreign Military Financing Account Summary, at:
https://www.state.gov/t/pm/sa/sat/c14560.htm (last accessed Sept. 6, 2018).
18
10 U.S.C. § 101(13).
19
GAO Report, supra note 9, at 7-8.
20
Id. at 7, 19. Other geographic areas designated as eligible include: Pakistan, Kazakhstan,
Tajikistan, Kyrgyzstan, the Horn of Africa, Persian Gulf and Gulf nations, Arabian Sea, the Indian
Ocean, and “other countries on a case-by-case basis.”
21
Id. at 3-4.
22
Id.
23
Jessica Donati & Gordon Lubold, “U.S. Military Escalates War Effort in the Philippines,” THE
WALL STREET JOURNAL, Jan. 19, 2018, at: https://www.wsj.com/articles/u-s-military-escalates-warefforts-in-the-philippines-1516357801 (last accessed Sept. 4, 2018).
16
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was no longer an eligible location for OCO funding.24 However, as noted above, the DoD
requested and received a waiver of the current rules from the Office of Management and
Budget to designate OCO funds for Operation Pacific Eagle in the President’s budget for the
2019 fiscal year.25 Officials from the DoD have stated that they requested the designation “to
acknowledge the severity of the threat facing the Philippines after local terrorist organizations
associated with ISIS seized the city of Marawi.”26
4. While other military operations with the OCO designation resulted in human
rights violations, criticism of the designation itself focuses mainly on its overuse
as a means to avoid statutory spending limits.
While the OCO designation may have implications for human rights, its use is
primarily budgetary. For example, the OCO designation does not dictate how an operation
would be classified under international law, such as the Geneva Convention, which
prescribes different rules for different categories of conflicts.27 Rather, OCO critics have
focused on its budget implications, suggesting that it allows federal agencies to avoid
statutory discretionary spending limits by designating base budget activities as OCO needs.28
The Leahy Laws are another potential avenue that ICHRP may want to explore in its
efforts to stop U.S. military aid to the Philippines, as they directly tie military aid to human
rights issues. The Leahy Laws prohibit both the State Department29 and the DoD30 from
using funds to assist units of foreign security forces where there is credible information
implicating that unit in the commission of gross violations of human rights.31 The law
requires the Secretary of State to vet foreign units receiving U.S. assistance, and the DoD to
consider information from the State Department before providing training or assistance to
foreign military units.32 In the Philippines, the U.S. Embassy in Manila and the Joint U.S.
Military Assistance Group coordinate Leahy Law vetting for military units.33
There are several exceptions and limitations to the Leahy Laws and thus human rights
advocates have criticized it for not being sufficiently comprehensive or rigorous.34 A full
24

Lead Inspector General Report to the U.S. Congress, Overseas Contingency Operations: Operation
Inherent Resolve, Operation Pacific-Eagle Philippines, at 100 (Oct. 1, 2017 – Dec. 31, 2017), at
https://oig.usaid.gov/sites/default/files/other-reports/quarterly_oir_123117.pdf (last accessed Sept. 4,
2018) [hereinafter December 2017 Lead IG Report to the U.S. Congress].
25
March 2018 Lead IG Report to the U.S. Congress March 2018, supra note 7, at 96.
26
Id. at 92.
27
See, e.g., Scott L. Glabe, Conflict Classification and Detainee Treatment in the War Against al
Qaeda, THE ARMY LAWYER (June 2010, at 112, at: https://www.loc.gov/rr/frd/Military_Law/pdf/062010.pdf (last accessed Sept. 4, 2018).
28
Congressional Research Service, Overseas Contingency Operations Funding: Background and
Status (Feb. 7, 2017) at 1, at: https://fas.org/sgp/crs/natsec/R44519.pdf (last accessed Sept. 4, 2018).
29
22 U.S.C. § 2378d.
30
10 U.S.C. § 362.
31
U.S. State Dept. Bureau of Democracy, Human Rights & Labor, Leahy Fact Sheet (Mar, 8, 2018)
at: https://www.state.gov/j/drl/rls/fs/2018/279141.htm (last accessed Sept. 4, 2018).
32
Cameranesi v. United States DOD, 856 F.3d 626, 632 (9th Cir. 2017).
33
June 2018 Lead IG Report to the U.S. Congress, supra note 1, at 104.
34
Daniel R. Mahanty, The “Leahy Law” Prohibiting US Assistance to Human Rights Abusers:
Pulling Back the Curtain, JUST SECURITY (June 27, 2017) at:
https://www.justsecurity.org/42578/leahy-law-prohibiting-assistance-human-rights-abusers-pullingcurtain/#_ftnref1 (last accessed Sept. 4, 2018).
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discussion of the Leahy Laws is beyond the scope of this memo. The article by Daniel
Mahanty in Just Security, cited in the footnotes, provides a useful discussion of the law and its
limitations.
5. Online resources, rather than public records requests, provide a more efficient
way for ICHRP to obtain the information it seeks on U.S. military aid to the
Philippines.
The Freedom of Information Act (FOIA) requires federal agencies to disclose records
requested by a member of the public.35 The statute provides that "each agency, upon any
request for records which: i) reasonably describes such records and ii) is made in accordance
with published rules . . . and procedures to be followed, shall make the records promptly
available to any person."36 The FOIA does not require federal agencies to answer questions,
render opinions, or provide subjective evaluations, however. Requesters must ask for
existing records.37 The number of records pertaining to U.S. military spending in the
Philippines is likely to be voluminous.
It will be more efficient for the ICHRP to seek information on U.S. military spending
from another source. Specifically, the U.S. Agency for International Development provides
an online Foreign Aid Explorer, https://explorer.usaid.gov/aid-dashboard.html, which
provides data on U.S. foreign aid that can be broken out by country and by agency. For
example, a search for the Philippines, then further filtered to the Department of Defense, will
provide a list of the activities funded and the amount allocated to each. This, in addition to a
search filtered by the State Department, should be a useful start for the ICHRP to gain an
overall picture of U.S. military spending in the Philippines.

35

5 U.S.C. § 552.
Id. § 552(a)(3)(A).
37
For a more detailed explanation of the DoD’s FOIA policies and procedures, as well as access to its
FOIA Handbook, see DoD Open Government, at: https://open.defense.gov/transparency/FOIA/FOIAHandbook/ (last accessed Sept. 4, 2018).
36
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