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MEMORANDUM	
	
To:	 NLG	–	Portland	Chapter	Occupy	Portland	Volunteer	Group	
From:	 Shauna	Curphey	
Date:	 November	19,	2011	
Re:	 Federal	Case	Law	on	Constitutional	Challenges	to	Restrictions	on	Sleeping	or	

Camping	as	a	Form	of	Expression	
	
Disclaimer:	This	memo	is	for	educational	purposes.	It	does	not	constitute	legal	advice,	nor	is	it	
intended	to	create	an	attorney-client	relationship	with	any	recipient.	
		

INTRODUCTION	
	

Over	the	November	11,	2011	weekend,	the	Portland	Police	Bureau	arrested	fifty-one	
people	in	connection	with	their	eviction	of	the	Occupy	Portland	camp	in	Lownsdale	and	
Chapman	Square.1	In	late	October,	Portland	police	arrested	twenty-seven	people	who	remained	
in	Jamison	Park	after	the	midnight	curfew,	despite	police	warnings	that	the	City's	anti-camping	
ordinance	would	be	enforced	there.2	Lownsdale	and	Chapman	Square	and	Jamison	Park	are	all	
public	parks.3	The	arrestees	now	face	one	or	more	of	the	following	charges:	criminal	trespass	II	
(Or.	Rev.	Stat.	§	164.245),	disorderly	conduct	II	(Or.	Rev.	Stat.	§	166.025),	and	interfering	with	a	
police	officer	(Or.	Rev.	Stat.	§	162.247).4	Arrests	continue	as	various	Occupy	Portland	groups	
continue	to	take	part	in	demonstrations	around	the	city.	

	
This	memo	summarizes	federal	case	law	on	the	extent	to	which	the	First	Amendment	

protects	the	right	to	camp	overnight	in	a	public	park	as	a	form	of	political	speech.		Specifically,	it	
examines	recent	Ninth	Circuit	case	law	on	reasonable	time,	place	and	manner	restrictions	
generally	as	well	as	federal	cases	applying	the	time,	place,	and	manner	analysis	to	symbolic	
camping,	sleeping	and	other,	similar	forms	of	protest.	The	potentially	relevant	city	ordinances	
follow	this	memo	in	Appendix	A.	Additionally,	the	memo	includes	some	of	the	recent	decisions	
in	response	to	efforts	by	Occupy	groups	in	other	cities	to	obtain	a	temporary	restraining	order.		
This	review	is	not	exhaustive	of	all	of	the	recent	decisions,	as	it	includes	only	Boston,	Fort	
Myers,	New	York,	Sacramento,	Trenton	and	Tucson.		Those	court	orders	are	attached.	Courts	in	
Dallas5	and	Oakland6	have	also	denied	requests	for	a	TRO.	Occupy	Los	Angeles	has	also	sought	a	
TRO,7		but	I	do	not	know	the	outcome	of	that	effort.	

	
This	memo	aims	to	share	ideas	and	research	with	the	local	criminal	defense	lawyers	

who	might	consider	the	possibility	of	a	First	Amendment	challenge	to	the	arrests	and	other	
lawyers	who	are	working	to	advise	Occupy	members	of	their	rights	with	regard	to	use	of	the	

	
1	Stuart	Tomlinson,	"Police	release	list	of	51	Occupy	Portland	protesters	who	were	arrested,"	The	
Oregonian,	Nov.	14,	2011,	at:		
http://www.oregonlive.com/portland/index.ssf/2011/10/occupy_portland_city_wont_chan.html.	
2	Kate	Mather,	"Occupy	Portland:	City	won't	change	its	approach;	protesters	intend	to	keep	up	their	
cause,"	The	Oregonian,	Oct.	30,	2011,	at:	
http://www.oregonlive.com/portland/index.ssf/2011/10/occupy_portland_city_wont_chan.html.	
3	The	parks	are	listed	on	the	Portland	Parks	and	Recreation	web	site.	
4	Id.;	Tomlinson,	supra	note	1.		
5	Leslie	Minora,	"Federal	Judge	Denies	Occupy	Dallas's	Motion	for	TRO,"	Dallas	Observer,		
Nov.	15,	2011,	at:	
http://blogs.dallasobserver.com/unfairpark/2011/11/judge_denies_occupy_dallas_req.php.	
6	Josh	Richman	,	"Judge	won't	issue	restraining	order	against	Oakland	Police"	Oakland	Tribune,	Nov.	17,	
2011	at:	http://www.insidebayarea.com/news/ci_19357944.	
7	Kate	Linthicum,	"Occupy	L.A.:	Protesters	to	Seek	Restraining	Order	Against	Police,"	L.A.	Times,	Nov.	17,	
2001,	at	http://latimesblogs.latimes.com/lanow/2011/11/occupy-la-to-seek-restraining-order-against-
police-official-says.html.	
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City	of	Portland's	public	parks.	Because	the	situation	remains	fluid,	and	I	don't	know	the	
circumstances	of	the	individual	arrests,	this	memo	merely	summarizes	the	existing	case	law.	
The	application	of	the	law	to	particular	facts	remains	a	task	for	another	day.	

	
DISCUSSION	

I.		 Whether	Camping	Constitutes	Protected	Expressive	Conduct	
	
The	person	seeking	to	assert	that	his	or	her	conduct	is	expressive	bears	the	burden	to	

demonstrate	that	the	First	Amendment	applies.	Clark	v.	Community	for	Creative	Non-Violence,	
468	U.S.	288,	294	n.4	(1984).	Courts	decide	whether	expressive	conduct	constitutes	speech	
within	the	meaning	of	the	First	Amendment	by	asking	if:	1)	there	was	an	intent	to	convey	a	
particularized	message;	and	2)	"the	likelihood	was	great	that	the	message	would	be	understood	
by	those	who	viewed	it."	Spence	v.	Washington,	418	U.S.	405,	410-411	(1974)	(holding	that	
displaying	an	American	flag	with	a	peace	symbol	affixed	to	it	constituted	protected	speech).	

	
In	Clark,	the	Supreme	Court	assumed,	without	deciding,	that	"sleeping	in	connection	

with	[a]	demonstration	is	expressive	conduct	protected	to	some	extent	by	the	First	
Amendment."	468	U.S.	at	293.	It	further	noted,	however,	that	the	"major	value"	that	sleeping	
served	to	the	demonstration	"would	be	facilitative"	because,	"[w]ithout	a	permit	to	sleep,	it	
would	be	difficult	to	get	the	poor	and	homeless	to	participate	or	to	be	present	at	all."	Id.	at	296.	
Moreover,	the	Supreme	Court	earlier	held	the	government	could	enjoin	a	veteran's	group	from	
camping	on	the	National	Mall	when,	without	opinion,	it	reversed	an	order	of	the	D.C.	Circuit	that	
allowed	the	encampment.	Morton	v.	Quaker	Action	Group,	402	U.S.	926	(1971);	see	also	Vietnam	
Veterans	against	War	v.	Morton,	506	F.2d	53,	56	n.9	(D.C.	Cir.	1974)	(explaining	the	procedural	
history	of	the	Court's	order).	

	
It	appears	that	the	Ninth	Circuit	has	yet	to	address	whether	camping	or	sleeping	

constitutes	expressive	conduct.	Other	courts,	however,	have	held	that	camping	or	sleeping	is	
protected	speech.	In	United	States	v.	Abernathy,	the	D.C.	Circuit	decided,	without	analysis,	that	a	
veteran's	"round	the	clock	vigil"	in	a	public	park	across	from	the	Veteran's	Administration	to	
protest	his	treatment	by	that	agency	was	"sufficiently	expressive	.	.	.	to	implicate	First	
Amendment	scrutiny."	534	F.2d	984,	985	(D.C.	Cir.	1976);	see	also	Fifth	Ave.	Presbyterian	Church	
v.	City	of	New	York,	2004	U.S.	Dist.	LEXIS	22185,	at	*36-37	(S.D.N.Y.	Oct.	28,	2004)	(church's	
decision	to	allow	homeless	people	to	sleep	on	its	steps	and	other	outside	areas	constituted	
expressive	conduct	"regarding	how	homeless	persons	should	be	treated	by	society");	
Metropolitan	Council,	Inc.	v.	Safir,	99	F.	Supp.	2d	438,	444	(S.D.N.Y.	2000)	(parties	stipulated	that	
sleeping	on	the	sidewalk	outside	the	mayor's	mansion	constituted	protected	speech	in	the	
context	of	an	organized	protest	of	rent	increases	by	a	city	agency);	United	States	v.	Rainbow	
Family,	695	F.	Supp.	294,	308	(E.D.	Tex.	1988)	("[T]he	act	of	camping	in	the	National	Forests	
may	have	political	connotations		and	qualify	as	protected	symbolic	activity.");	Auburn	Alliance	
for	Peace	&	Justice	v.	Martin,	684	F.	Supp.	1072,	1076	n.1	(M.D.	Ala.	1988)	(week-long,	twenty-
four	hour	encampment	was	constitutionally	protected).	

	
Similarly,	courts	have	found	that	the	erection	of	structures	may	constitute	expressive	

conduct.	Acorn	v.	Tulsa,	835	F.2d	735,	742	(10th	Cir.	1987).		For	example,	University	of	Utah	
Students	Against	Apartheid	v.	Peterson,	the	court	held	that	the	erection	of	shanties	on	a	
university	campus	to	protest		investment	in	South	Africa	under	apartheid	constituted	protected	
speech.	649	F.	Supp.	1200,	1204	(D.	Utah	1986).	In	reaching	that	conclusion,	the	court	found	
that	the	students	used	the	shanties	to	convey	a	message	because	they	were	covered	with	words	
and	images	addressing	apartheid	and	had	"few,	if	any	non-expressive	benefits."		Id.		The	court	
also	found	that	message	would	be	understood	by	the	public	because	student	groups	nationwide	
had	used	shanties	to	symbolize	oppression	under	apartheid.	Id.;	see	also	Students	against	
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Apartheid	Coalition	v.	O'Neil,	660	F.	Supp.	333,	337	(W.D.	Va.	1987)	(parties	stipulated	that	
erecting	shanties	constituted	protected	speech).	

	
With	regard	to	the	Occupy	protests	in	particular,	several	courts	have	found	that	Occupy	

groups'	activities	are	entitled	to	First	Amendment	protection.	In	Occupy	Fort	Myers,	where	
plaintiffs	sought	to	remain	in	four	or	five	tents	overnight	in	a	public	park	and	eat	(but	not	cook)	
there,	the	court	found:	

	
[T]enting	and	sleeping	in	the	park	as	described	by	plaintiffs'	counsel	is	

symbolic	conduct	which	is	protected	by	the	First	Amendment.	The	conduct	of	
tenting	and	sleeping	in	the	park	24	hours	a	day	to	simulate	an	"occupation"	is	
intended	to	be	communicative	and	in	context	is	reasonably	understood	by	the	
viewer	to	be	communicative.	This	expressive	conduct	relates	to	matters	of	public	
concern	because	it	can	be	fairly	considered	as	relating	to	matters	of	political,	social,	
or	other	concern	to	the	community	and	is	a	subject	of	general	interest	and	of	value	
and	concern	to	the	public.	
	

Occupy	Fort	Myers	v.	City	of	Fort	Myers,	No.	11-608,	2011	U.S.	Dist.	LEXIS	131778,	at	*15-16	
(M.D.	Fla.	Nov.	15,	2011);	see	also	Occupy	Boston	v.	City	of	Boston,	No.	11-4152	(Mass.	Sup.	Ct.,	
Nov.	15,	2011)	(finding	plaintiffs,	for	purposes	of	a	TRO,	had	made	a	"substantial	showing"	that	
their	occupation	of	a	public	park	deserved	constitutional	protection).	Similarly,	in	Occupy	
Trenton,	the	court,	granted	Occupy	Trenton's	request	for	a	TRO	and	ordered	that	the	city	could	
not	prevent	protestors	from	sleeping	or	erecting	structures	in	one	of	the	two	parks	they	
occupied.	Occupy	Trenton	v.	Zawacki,	No.	72-11,	(N.J.	Sup.	Ct.	Nov.	7,	2011).	
	

In	Waller	v.	City	of	New	York,	the	court	recognized	that	Occupy	Wall	Street's	First	
Amendment	rights	were	implicated	by	the	rules	governing	Zuccotti	Park	but	ultimately	denied	
Occupy	Wall	Street's	request	for	a	TRO.		No.	112957/11,	(N.Y.	Sup.	Ct.	Nov.	15,	2011).	The	court	
held,	without	conducting	the	full	time,	place	and	manner	analysis,	that	Occupy	did	not	have	"a	
First	Amendment	right	to	remain	in	Zuccotti	Park,	along	with	their	tents,	structures,	generators,	
and	other	installations	to	the	exclusion	of	the	owner's	reasonable	rights	and	duties	to	maintain	
Zuccotti	Park,	or	to	the	rights	to	public	access	of	others	who	might	wish	to	use	the	space	safely."	
Id.	

II.	 Reasonable	Time,	Place	and	Manner	Restrictions	on	Camping	or	Sleeping	as	
Speech	

The	extent	to	which	the	government	can	permissibly	regulate	speech	depends	on	the	
forum	where	that	speech	takes	place.	Long	Beach	Area	Peace	Network	v.	City	of	Long	Beach,	574	
F.3d	1011,	1022	(9th	Cir.	2009)	(citing	Perry	Educ.	Ass'n	v.	Perry	Local	Educators'	Ass'n,	460	U.S.	
37,	45-46	(1983)).	"In	traditional	public	fora,	'the	government's	ability	to	permissibly	restrict	
expressive	conduct	is	very	limited.	.	.	;	the	government	must	bear	an	extraordinarily	heavy	
burden	to	regulate	speech	in	such	locales."	Id.	(citations	omitted).		
	

Public	parks	are	the	"quintessential	public	forums."	Grossman	v.	City	of	Portland,	33	F.3d	
1200,	1204-1205	(9th	Cir.	1994).	The	Ninth	Circuit	has	recognized	that	the	"venerable	
tradition"	of	public	parks	as	places	for	speech	has	a	"practical	side	to	it"	because	"parks	provide	
a	free	forum	for	those	who	cannot	afford	newspaper	advertisements,	television	infomercials,	or	
billboards."	Id.		Moreover,	the	court	further	recognized,	that	the	economic	factor	"is	increasingly	
significant	now,	when	the	extremely	rich	have	an	enormous	variety	of	privately-owned	media	
through	which	to	reach	the	public	.	.	.	At	present,	more	democratic	means	of	communication	-	
demonstrations	in	parks,	bumper	stickers,	signs	in	the	windows	of	homes	-	must	be	jealously	
protected."	Id.	at	n.	8;	see	also	NAACP	v.	City	of	Richmond,	743	F.2d	1346,	1356	(9th	Cir.	1984)	
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("[W]e	must	examine	restrictions	on	speech	with	particular	care	when	their	effects	fall	
unevenly	on	different	.	.	.	groups	in	society	.	.	.	there	is	no	equality	in	a	law	prohibiting	both	rich	
and	poor	from	sleeping	under	the	bridges	of	Paris").	

	
Nonetheless,	the	government	may	permissibly	impose	"reasonable	time,	place,	and	

manner	restrictions"	on	speech	in	public	parks.	Clark,	468	U.S.	at	293.	Such	restrictions	must:	1)	
be	content-neutral,	2)	narrowly	tailored	to	serve	a	significant	governmental	interest,	and	3)	
"leave	open	ample	alternative	channels	for	communication	of	the	information."	Id.8	The	sections	
that	follow	discuss	these	elements	in	relation	to	how	the	Ninth	Circuit	has	articulated	them	in	
its	most	recent	cases	and	how	other	courts	have	addressed	them	in	the	context	of	protests	that	
involve	sleeping,	camping	or	overnight	vigils,	or	in	the	context	of	Occupy	protests	in	particular.		

	
1.	 Content	Neutral	
	
Courts	determine	whether	a	law	is	content-neutral	by	examining	if	"the	main	purpose	in	

enacting	it	was	to	suppress	or	exalt	speech	of	a	certain	content,	or	it	differentiates	based	on	the	
content	of	speech	on	its	face."	Long	Beach	Area	Peace	Network,	574	F.3d	at	1024	(citation	
omitted).	The	Supreme	Court	has	held	that	the	fact	that	a	regulation	targets	a	particular	manner	
of	speech	does	not	render	it	content-based.	See	Clark,	468	U.S.	at	294.	In	Clark,	for	example,	the	
Court	found	that	a	camping	ban	--	which	forbid	"the	use	of	park	lands	for	living	
accommodations,	such	as	sleeping,	storing	personal	belongings,	making	fires,	digging,	or	
cooking"	--	was	content	neutral	because	it	merely	restricted	the	manner	of	demonstrating,	not	
the	message.	468	U.S.	294.	The	Court	also	found	that	the	ban	did	not	facially	discriminate	
against	sleeping	as	a	form	of	speech	because	the	National	Park	Service,	which	imposed	the	ban,	
did	not	prohibit	sleeping	generally,	nor	did	it	ban	it	everywhere	in	the	parks.	Id.	

	
In	contrast,	in	the	University	of	Utah	case,	the	university	administration's	order	to	

remove	the	shanties	was	not	pursuant	to	any	regulation.	Univ.	of	Utah	Students	Against	
Apartheid,	649	F.	Supp.	at	1209.	The	court	therefore	concluded	that	the	removal	order	was	not	
content-neutral.	Id.	at	1210.	In	granting	an	injunction	against	a	ban	of	the	shanties,	however,	the	
court	ordered	that	the	students	would	have	to	remove	the	shanties	at	night,	due	to	acts	of	
vandalism	and	an	incident	where	a	Molotov	cocktail	was	thrown	near	their	location.	Id.	at	1202,	
1211.	The	court	also	indicated	that	the	university	could	in	the	future	adopt	time,	place	and	
manner	restrictions	and	apply	them	to	the	shanties.	Id.	at	1211.	

	
2.	 Significant	Government	Interest	
	
Under	the	second	element	of	the	reasonable	time,	place	and	manner	restriction	inquiry,	

the	government	must	show	its	"interest	is	substantial	and	unrelated	to	suppression	of	
expression."	Long	Beach	Area	Peace	Network,	574	F.3d	at	1024.	In	Clark,	the	Supreme	Court	held	
that	the	government	has	a	"substantial	interest	in	maintaining	the	parks	.	.	.	in	an	attractive	and	
intact	condition."	468	U.S.	at	296;	see	also	Students	against	Apartheid	Coalition	v.	O'Neil,	660	F.	
Supp.	at	338	(recognizing	the	University	of	Virginia's	"substantial	interest	in	maintaining	the	
pristine	scenery	of	the	campus").	Additionally,	the	Court	has	recognized	the	government	has	a	
legitimate	interest	in	"protecting	the	safety	and	convenience	of	persons	using	a	public	forum."	
Heffron	v.	Int'l	Soc.	for	Krishna	Consciousness,	452	U.S.	640,	650	(1981);	see	also	United	States	v.	

	

8	The	test	is	the	same	for	regulations	of	symbolic	expression;	The	government	may	forbid	or	regulate	
symbolic	expression:	1)	if	the	conduct	itself	may	constitutionally	be	regulated;	2)	if	the	regulation	is	
narrowly	drawn	to	further	a	substantial	governmental	interest;	and	3)	if	the	interest	is	unrelated	to	the	
suppression	of	free	speech.	Clark,	468	U.S.	at	294;	Klein	v.	City	of	San	Clemente,	584	F.3d	1196,	1201	n.2	
(9th	Cir.	2009).		
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Christopher,	700	F.2d	1253,	1259-1260	(9th	Cir.	1983)	(government	had	a	legitimate	concern	
for	security,	maintaining	the	adjacent	community's	"quiet	enjoyment	of	its	environs,"	and	lack	
of	access	to	restroom	facilities);	see	also	Occupy	Sacramento	v.	City	of	Sacramento,	No.	11-2873,	
2011	U.S.	Dist.	LEXIS	128218,	*20	(E.D.	Cal.	Nov.	4,	2011)		
(government	has	a	legitimate	interest	in	protecting:	"1)	the	general	public's	enjoyment	of	park	
facilities;	2)	.	.	.	maintenance	of	those	facilities;	3)	the	public's	health,	safety	and	welfare;	and	4)	
the	protection	of	the	City's	parks	and	public	property	from	overuse	and	unsanitary	conditions.")	
	

3.		 Narrow	Tailoring	
	
A	regulation	need	not	be	the	least	restrictive	means	of	furthering	the	government's	

interests	to	meet	the	narrow	tailoring	requirement,	but	the	regulation	"may	not	burden	
substantially	more	speech	than	necessary"	to	further	those	interests.	United	States	v.	Baugh,	187	
F.3d	1037,	1043	(9th	Cir.	1999).	Moreover,	"the	availability	of	several	obvious	less-restrictive	
alternatives	is	pertinent	in	deciding	whether	the	regulation	burdens	substantially	more	speech	
than	necessary."	Galvin	v.	Hay,	374	F.3d	739,	753	(9th	Cir.	2004).	Courts	examining	a	
regulation's	constitutional	validity,	however,	may	consider	"[t]he	multiplied	effect	of	a	
particular	expressive	activity	if	many	other	organizations	likewise	decided	to	engage	in	this	
activity	on	a	pervasive	or	regular	basis."	Long	Beach	Area	Peace	Network,	574	F.3d	at	1025	
(citation	omitted).	

	
The	Ninth	Circuit	has	held	that	"a	complete	ban	on	First	Amendment	activity	cannot	be	

justified	simply	because	past	similar	activity	led	to	violence."	United	States	v.	Baugh,	187	F.3d	
1037,	1043-1044	(9th	Cir.	1999).	In	Collins	v.	Jordan,	for	example,	the	Ninth	Circuit	struck	down	
a	municipal	policy,	instituted	in	the	wake	of	the	Rodney	King	verdict,	to	disperse	
demonstrations	before	the	demonstrators	acted	illegally	or	posed	any	threat	to	other	people	or	
activities.	,	110	F.3d	1363,	1366-68	(9th	Cir.	1997).		The	Court	reasoned,	"the	generally	
accepted	way	of	dealing	with	unlawful	conduct	that	may	be	intertwined	with	First	Amendment	
activity	is	to	punish	it	after	it	occurs	rather	than	to	prevent	the	First	Amendment	activity	from	
occurring	in	order	to	obviate	the	possible	unlawful	conduct."	Id.	1371-72.	
	

Courts	have	been	willing	to	uphold	time-based	restrictions	on	demonstrations	as	
sufficiently	narrowly	tailored.	In	United	States	v.	Christopher,	the	Ninth	Circuit	found,	without	
much	analysis,	that	a	government	regulation	that	restricted	access	to	federal	property	to	normal	
working	hours	unless	the	person	had	a	permit,	served	the	government's	legitimate	concern	
over	security,	noise	control	and	sanitary	conditions.	700	F.2d	at	1259-1260.	Although	the	group	
intended	to	continuously	remain	at	the	site,	nothing	in	the	case	suggests	that	remaining	there	
was	central	to	their	message.	Id.	at	1256.	In	Occupy	Sacramento,	the	court	held	that	a	park	
curfew	ordinance	was	not	overly	broad	because	it	applied	only	between	the	hours	of	11:00	p.m.	
and	5:00	a.m.	and	did	not	prevent	"expressive	activities	twenty-four	hours	a	day	on	adjoining	
sidewalks	or	in	other	public	spaces."	Occupy	Sacramento	v.	City	of	Sacramento,	No.	11-2873,	
2011	U.S.	Dist.	LEXIS	128218,	at	*20	(E.D.	Cal.	Nov.	4,	2011);	see	also	Community	for	Creative	
Non-Violence	v.	Kerrigan,	865	F.2d	382,	391	(D.C.	Cir.	1989)	(upholding	a	regulation	that	a	
demonstration	end,	and	props	be	removed,	once	every	24-hour	period	as	reasonable	because	it	
served	to	guarantee	that	police	could	maintain	day-to-day	control	over	the	U.S.	Capitol	
grounds).	Similarly,	in	Auburn	Alliance	for	Peace	and	Justice,	the	court	held	that	a	university	did	
not	restrict	more	speech	than	necessary	when	it	required	that	a	week-long	encampment	move	
every	night	from	its	site	near	the	dorms	to	another	area	of	the	campus.	684	F.	Supp.	1072,	1077	
(M.D.	Ala.	1988);	see	also	Occupy	Fort	Myers,	2011	U.S.	Dist.	LEXIS	131778,	at	*36-37	(upholding	
a	city	ordinance	that	imposed	nightly	closure	of	the	city's	parks	despite	striking	a	provision	
restricting	the	extension	of	park	hours	to	only	sporting,	cultural,	or	civic	activities).	

	
Courts	have	held,	however,	that	a	restriction	is	overly	broad	when	it	completely	

prohibits	one	person	or	group	from	using	sleeping	in	public	as	a	form	of	protest.	See	United	
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States	v.	Gilbert,	920	F.2d	878,	885	(11th	Cir.	1991).	In	Gilbert,	for	example,	the	court	held	that	
an	injunction	prohibiting	the	defendant	from	sleeping	in	a	public	space	was	overly	broad	
because	the	government	could	offer	no	compelling	reason	why	it	forbade	only	the	defendant	
from	sleeping	in	the	space	as	a	form	of	protest	when	it	had	allowed	others	to	do	so.	Id.;	see	also	
Fifth	Ave.	Presbyterian	Church	v.	City	of	New	York,	2004	U.S.	Dist.	LEXIS	22185,	at	*36-37	
(S.D.N.Y.	Oct.	28,	2004)	(holding	that	the	City's	decision	to	"effectively	bar"	homeless	persons	
from	sleeping	out-of-doors	on	Church	property	prevented	the	Church	from	spreading	its	
message	of	compassion	for	the	homeless	and	thus	was	"too	sweeping	to	pass	constitutional	
muster").		

	
Moreover,	courts	have	found	that,	although	the	government	may	have	legitimate	

reasons	to	restrict	sleeping	in	public,	a	total	ban	on	public	sleeping	is	not	narrowly	tailored	in	
the	context	of	an	orderly,	public	demonstration.	In	Metropolitan	Council,	Inc.	v.	Safir,	for	
example,	the	court	noted	that	protest	marshals	planned	to	watch	over	the	sleeping	protestors	to	
ensure	their	safety	and	to	prevent	them	from	blocking	the	sidewalk.	99	F.	Supp.	2d	438,	446	
(S.D.N.Y.	2000).	The	court	therefore	found	that,	although	the	city	had	a	legitimate	interest	in	
preventing	harm	to	people	sleeping	in	public	and	avoiding	obstruction	of	sidewalks,	the	city's	
sleeping	ban	was	overbroad	because	the	protest	presented	no	risk	of	either	harm.	Id.	Moreover,	
the	Court	found	that	the	"features	that	rendered	the	sleeping	.	.	.	innocuous,	[were]	not	
idiosyncratic	to	th[e]	vigil	but	[were]	general	features	of	organized	political	protest	in	this	city."	
Id.	Similarly,	in	Occupy	Boston,	the	court	granted	Occupy	Boston	a	ten-day	restraining	order	
pending	a	hearing	on	their	motion	for	a	preliminary	injunction,	in	part	because	the	injunction	
would	not	adversely	affect	the	public	where	the	evidence	showed	they	had	passed	fire	and	food	
safety	inspections	and	had	remained	non-violent	and	cooperated	with	the	city.	See	also	.	
Students	against	Apartheid	Coalition	v.	O'Neil,	660	F.	Supp.	at	339	(although	the	university	had	a	
legitimate	interest	in	preserving	aesthetics,	its	prohibition	of	any	structure	on	a	large	portion	of	
the	central	lawn	restricted	more	speech	than	necessary	where	evidence	showed	that	previous	
placement	of	protest	shanties	caused	no	damage).9	
	

4.	 Ample	Alternatives	
	
"[I]n	the	'ample	alternatives'	context,	the	Supreme	Court	has	made	clear	that	the	First	

Amendment	requires	only	that	the	government	refrain	from	denying	a	'reasonable	opportunity'	
for	communication."	Santa	Monica	Food	Not	Bombs	v.	City	of	Santa	Monica,	450	F.3d	1022,	1045	
(9th	Cir.	2006)	(citation	omitted).	The	courts	assess	reasonable	opportunity	based	on	four	
considerations.	Long	Beach	Area	Peace	Network,	574	F.3d	at	1025.	First,	"an	alternative	is	not	
ample	if	the	speaker	is	not	permitted	to	reach	the	intended	audience."	Id.;	Bay	Area	Peace	Navy	
v.	United	States,	914	F.2d	1224	(9th	Cir.	1990)	(striking	a	75-yard	safety	zone	around	a	
reviewing	stand	because	the	plaintiff	had	no	ample	alternative	to	speak	to	its	desired	audience,	
the	reviewers).	"Second,	if	the	location	of	the	expressive	activity	is	part	of	the	expressive	
message,	alternative	locations	may	not	be	adequate."	Long	Beach	Area	Peace	Network	,	574	F.3d	
at	1025;	Galvin	v.	Hay,	374	F.3d	739,	755-756	(9th	Cir.	2004)	(striking	down	restriction	forcing	
protestors	to	areas	150	to	175	yards	away	from	the	specific	building	the	protesters	targeted).		
"Third,	[the	courts]	consider	the	opportunity	for	spontaneity	in	determining	whether	
alternatives	are	ample,	particularly	for	political	speech."	Long	Beach	Area	Peace	Network	,	574	
F.3d	at	1025.	Finally,	courts	"consider	the	cost	and	convenience	of	alternatives."	Id.	
	

In	Clark,	the	Supreme	Court	found	that	the	camping	ban	provided	ample	opportunities	
to	communicate	because,	"The	regulation	otherwise	left	the	demonstration	intact,	with	its	

	
9	The	court,	however,	later	upheld	a	revised	regulation,	which	was	aimed	to	preserve	"architectural	value	
of	the	lawn	area"	and	prohibited	structures	only	on	one	part	of	the	lawn.	Students	against	Apartheid	
Coalition	v.	O'Neil,	671	F.	Supp.	1105,	1107	(W.D.	Va.	1987).	
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symbolic	city,	signs,	and	the	presence	of	those	who	were	willing	to	take	their	turns	in	a	day-and-
night	vigil."	Clark,	468	U.S.	at	294.	In	addition,	the	court	noted	that	the	protestors	did	not	face	
"any	barrier	to	delivering	to	the	media,	or	to	the	public	by	other	means,	the	intended	message	
concerning	the	plight	of	the	homeless."	Id.	In	contrast,	the	court	in	Students	against	Apartheid	
Coalition	v.	O'Neil,	found	the	students'	ability	to	send	mail	or	use	other	media	to	convey	their	
anti-apartheid	message	did	not	provide	"ample	alternatives"	because	its	intended	audience,	the	
university	Board	of	Visitors,	may	not	seek	information	about	apartheid.	660	F.	Supp.	at	340.	The	
court	also	found	that	other	forms	of	communication	would	be	less	effective	than	the	sight	of	a	
shanty	on	the	university's	central	lawn.	Id.	The	court,	however,	later	held	that	a	revised	version	
of	the	prohibition,	which	banned	structures	but	not	any	other	"extended	presence"	provided	
ample	alternatives	because	it	allowed	"demonstrations,	sit-ins,	marches,	hand-held	signs	or	
other	forms	of	protest."	671	F.	Supp.	at	1107.	
	
III.	 Facial	Void-for-Vagueness	Challenges		

	
An	enactment	is	void	for	vagueness	"if	its	prohibitions	are	not	clearly	defined."	Hunt	v.	

City	of	L.A.,	638	F.3d	703,	712	(9th	Cir.	2011)	(holding	ordinance	void	for	vagueness	where	it	
prohibited	vending	except	for	merchandise	"carrying	a	religious,	political,	philosophical,	or	
ideological	message	that	was	inextricably	intertwined	with	the	merchandise").		Specifically,	an	
ordinance	may	be	void	for	vagueness	for	any	of	the	following	reasons:	1)	it	"fails	to	give	a	person	
of	ordinary	intelligence	a	reasonable	opportunity	to	know	what	is	prohibited;"	2)	it	
"impermissibly	delegates	basic	policy	matters	to	policemen,	judges,	and	juries	for	resolution	on	
an	ad	hoc	and	subjective	basis,	with	the	attendant	dangers	of	arbitrary	and	discriminatory	
application;"	or	3)	it	"abut(s)	upon	sensitive	areas	of	basic	First	Amendment	freedoms,	[	]	
operat[ing]	to	inhibit	the	exercise	of	(those)	freedoms."	Id.	(quoting	Grayned	v.	City	of	Rockford,	
408	U.S.	104,	108	(1972)).	Moreover,	courts	apply	a	"more	demanding	standard	of	scrutiny"	
where	criminal	sanctions	are	involved	and/or	the	law	implicates	First	Amendment	rights.	Id.		
	
	 In	Occupy	Sacramento,	the	court	rejected	a	void	for	vagueness	challenge	to	an	ordinance	
that	provided:	

	
No	unauthorized	person	in	a	park	shall:	Set	up	tents,	shacks,	or	any	other	
temporary	shelters	for	the	purpose	of	overnight	camping.	No	person	shall	live	in	a	
park	beyond	closing	hours	in	any	movable	structure	or	special	vehicle	to	be	used	or	
that	could	be	used	for	such	camping	purpose,	such	as	a	tent,	house-trailer,	camp-
trailer,	camp-wagon	or	the	like.	
	

2011	U.S.	Dist.	LEXIS	131778	at	*39.	The	court	however,	struck	down	a	separate	ordinance	that	
provided	people	in	parks	were	forbidden	from,	"[s]leep[ing]	or	protractedly	loung[ing]	on	the	
seats,	benches,	or	other	areas,	or	.	.	.		engag[ing]	in	any	disorderly	conduct	or	behavior	tending	
to	a	breach	of	the	public	peace."		Id.	at	*41-42.	The	court	found	that	the	words	"protractedly	
lounge"	and	"tend"	were	unconstitutionally	vague	because	a	person	of	ordinary	intelligence	
would	not	know	what	conduct	was	prohibited.	Id.	at	*45.	
	
IV.	 Facial	Overbreadth	Challenges	
	

A	statute	may	be	facially	unconstitutional	if:	1)	"it	is	unconstitutional	in	every	
conceivable	application"	or	2)	"it	seeks	to	prohibit	such	a	broad	range	of	protected	conduct	that	
it	is	unconstitutionally	overbroad."	Foti	v.	City	of	Menlo	Park,	146	F.3d	629,	635	(9th	Cir.	1998)	
Thus,	"[a]	facial	freedom	of	speech	attack	must	fail	unless,	at	a	minimum,	the	challenged	statute	
is	directed	narrowly	and	specifically	at	expression	or	conduct	commonly	associated	with	
expression."	Roulette	v.	City	of	Seattle,	97	F.3d	300,	305	(9th	Cir.	1996).	In	Roulette,	the	Ninth	
Circuit	rejected	a	facial	attack	on	a	city	ordinance	that	banned	sitting	or	lying	on	public	
sidewalks	during	specified	times	and	in	certain	places	because	neither	sitting	nor	lying	on	the	



	 8	

sidewalk	"was	integral	to,	or	commonly	associated	with,	expression."	Id.	at	304;	Whiting	v.	
Westerly,	942	F.2d	18,	21	(1st	Cir.	1991)	(denying	facial	overbreadth	challenge	to	anti-sleeping	
ordinance	because	"[t]he	act	of	sleeping	in	a	public	place,	absent	expressive	content,	is	not	
constitutionally-protected	conduct")	(citing	Hershey	v.	City	of	Clearwater,	834	F.2d	937,	940	n.	5	
(11th	Cir.	1987);	Acorn	v.	Tulsa,	835	F.2d	735,	744	(10th	Cir.	1987)	(municipal	ordinance	
banning	erection	of	structures	on	city	property	was	not	facially	overly	broad	because	"the	vast	
majority	of	buildings	and	structures	are	erected	without	any	intention	to	thereby	convey	a	
message");	see	also	Joel	v.	City	of	Orlando,	232	F.3d	1353,	1357	(11th	Cir.	Fla.	2000)	(holding	
sleeping	outdoors	is	not	a	fundamental	right).	
	
V.	 Standards	Governing	a	Temporary	Restraining	Order	or	Preliminary	Injunction	
	

A	party	seeking	a	temporary	restraining	order	or	preliminary	injunction	must	show	
“that	he	is	likely	to	succeed	on	the	merits,	that	he	is	likely	to	suffer	irreparable	harm	in	the	
absence	of	preliminary	relief,	that	the	balance	of	equities	tips	in	his	favor,	and	that	an	injunction	
is	in	the	public	interest.”	Occupy	Tucson	v.	City	of	Tucson,	No.	11-699	(U.S.	Dist.	Ariz.,	Nov.	7,	
2011)	(citing	Winter	v.	Natural	Resources	Defense	Council,	Inc.,	555	U.S.	7,	20	(2008)).	
Alternatively,	under	"sliding	scale	approach,	as	long	as	the	plaintiffs	demonstrate"	the	
requisite	likelihood	of	irreparable	harm	and	public	interest,	a	court	may	issue	the	preliminary	
injunction	"so	long	as	serious	questions	going	to	the	merits	are	raised	and	the	balance	of	
hardships	tips	sharply"	in	the	plaintiffs'	favor.	Occupy	Sacramento	v.	City	of	Sacramento,	No.	11-
2873,	2011	U.S.	Dist.	LEXIS	128218,	*8	(E.D.	Cal.	Nov.	4,	2011)	(citing	Alliance	for	Wild	Rockies	v.	
Cottrell,	632	F.3d	1127,	1131-36	(9th	Cir.	2011)).	

	
A	preliminary	injunction	serves	to	preserve	the	status	quo	pending	a	determination	on	

the	merits.	Occupy	Tucson,	No.	11-699	(citing	Chalk	v.	U.S.	Dist.	Court,	840	F.2d	701,	704	(9th	Cir.	
1988).	Courts	therefore	apply	heightened	scrutiny	"where	the	movant	seeks	to	alter	rather	than	
maintain	the	status	quo."	Id.	citing	Dahl	v.	HEM	Pharms.	Corp.,	7	F.3d	1399,	1403	(9th	Cir.	1993).	
Heightened	scrutiny	also	applies	"where	the	injunction	would	provide	substantially	all	the	relief	
the	movant	may	recover	after	a	full	trial	on	the	merits."	Id.	(citing	Kikumura	v.	Hurley,	242	F.3d	
950,	955	(9th	Cir.	2001)).	
	
	 In	some	cases,	courts	have	denied	TROs	to	Occupy	groups	because	the	plaintiffs	did	not	
establish	that	it	was	necessary	to	maintain	the	status	quo	or	otherwise	failed	to	meet	
procedural	requirements.	In	Occupy	Tucson,	for	example,	the	court	denied	the	TRO	because	
plaintiffs	were	unable	to	establish	immediate	and	irreparable	injury	where	officers	had	been	
citing	protesters	for	violations	of	the	Tucson	City	Code	for	several	weeks	since	the	occupation	
commenced.	No.	11-699	(U.S.	Dist.	Ariz.,	Nov.	7,	2011).	The	court	further	denied	the	plaintiffs'	
request	for	a	preliminary	injunction	because	they	had	not	yet	served	the	defendants	in	the	case.	
Id.	Similarly,	in	Occupy	Sacramento,	the	court	denied	the	TRO	in	part	because	the	plaintiffs	had	
delayed	in	seeking	it	and	because	it	did	not	seek	to	maintain	the	status	quo	of	the	city's	
enforcement	of	park	regulations	but	rather	sought	to	preclude	further	enforcement.	2011	U.S.	
Dist.	LEXIS	128218,	at	*8.	
	 	




